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tors and investigators with limited customer information under specified conditions with respect to investigations relating to missing or abducted children. The
bill requires inspectors and investigators
requesting this information to prepare and
sign a written affidavit supporting the request, and provides that specified persons
and entities shall not be subject to criminal
or civil liability for reasonably relying on
an affidavit pursuant to this provision.
This bill was signed by the Governor on
June 24 (Chapter 112, Statutes of 1994).
AB 766 (Hauser), as amended April
21, requires the PUC to undertake a propane safety inspection and enforcement
program for propane distribution systems
to ensure compliance with the federal
pipeline standards by propane operators
within the state, and permits the PUC to
adopt rules, at least as stringent as the
federal law, in order to protect the health
and safety of customers served by propane
distribution systems. This bill requires the
State Board of Equalization and the PUC
to establish a uniform billing surcharge
designed to cover the cost of implementing these provisions. This bill was signed
by the Governor on August 31 (Chapter
388, Statutes of 1994).
AB 860 (Pringle), as amended July 4,
SB 141 (Alquist), as amended July 9, and
AB 2028 (Statham), as amended July 1,
are no longer relevant to the PUC.
The following bills died in committee:
SB 1325 (Kopp), which would have expressed legislative intent to eliminate the
original review jurisdiction of the California Supreme Court over PUC decisions
and authorize judicial review of PUC proceedings in either the Supreme Court or a
court of appeal; SB 1956 (Rosenthal),
which would have subjected PUC agenda
items regarding adjudicatory hearings to
the Bagley-Keene Open Meeting Act, and
prohibited serial, rotating, or seriatim meetings; AB 2737 (Cannella), which would
have required public utilities to provide to
peace officers and to federal investigators
and law enforcement officers with names,
prior addresses, places of employment,
and dates of service of utility customers
under specified conditions; AB 3767
(Andal), which would have authorized the
PUC to determine that some or all nondominant telephone corporations shall be
subject to registration-only regulation,
subject to specified conditions, and set
forth the duties and authority of the PUC
in regulating these corporations (see
MAJOR PROJECTS); SB 1962 (Rosenthal), which would have required the PUC
to maintain a telecommunications education program similar to its existing Telecommunications Education Trust (TET)

to protect the interests of California consumers; ACR 131 (Escutia), which would
have requested the PUC to conduct a study
on at-grade railroad crossings from the
Ports of Long Beach and Los Angeles to
downtown Los Angeles; AB 3452 (Mountjoy), which would have required the PUC
to establish onlyjust, reasonable, and nondiscriminatory rates for dump truck carriers; SB 320 (Rosenthal), which would
have permitted the PUC to expand the
funding base of the Universal Lifeline
Telephone Service program surcharge;
AB 1386 (Moore), which would haveamong other things-required the PUC to
cause a gas corporation to publish a tariff
establishing terms and conditions of
wholesale gas service for a municipality
within its service territory (including
rates); SB 662 (Bergeson), which would
have required the PUC, in consultation
with specified departments and representatives, to prepare and adopt a program for
telecommunications services for disabled
persons for motorist aid in the event of a
freeway emergency; AB 2363 (Moore),
which would have permitted gas, heat, or
electrical corporations and their subsidiaries that are regulated as public utilities by
the PUC to conduct specified work if the
work is incidental to another utility function and is performed by a utility employee who is present on the premises for
the other function; and AB 173 (V. Brown),
which would have limited the amount of
salary paid to the President and each member of the PUC to an amount no greater
than the annual salary of members of the
legislature.
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he State Bar of California was created
by legislative act in 1927 and codified
in the California Constitution at Article
V1, section 9. The State Bar was estab-

lished as a public corporation within the
judicial branch of government, and membership is a requirement for all attorneys
practicing law in California. Today, the
State Bar has over 141,000 members,
which equals approximately 17% of the
nation's population of lawyers.
The State Bar Act, Business and Professions Code section 6000 et seq., designates a Board of Governors to run the State
Bar. The Board President is elected by the
Board of Governors at its June meeting
and serves a one-year term beginning in
September. Only governors who have
served on the Board for three years are
eligible to run for President.
The Board consists of 23 membersseventeen licensed attorneys and six nonlawyer public members. Of the attorneys,
sixteen of them-including the President-are elected to the Board by lawyers
in nine geographic districts. A representative of the California Young Lawyers Association (CYLA), appointed by that
organization's Board of Directors, also
sits on the Board. The six public members
are variously selected by the Governor,
Assembly Speaker, and Senate Rules
Committee, and confirmed by the state
Senate. Each Board member serves a
three-year term, except for the CYLA representative (who serves for one year) and
the Board President (who serves a fourth
year when elected to the presidency). The
terms are staggered to provide for the selection of five attorneys and two public
members each year.
The State Bar includes twenty standing
committees; fourteen special committees,
addressing specific issues; sixteen sections covering fourteen substantive areas
of law; Bar service programs; and the
Conference of Delegates, which gives a
representative voice to 291 local, ethnic,
and specialty bar associations statewide.
The State Bar and its subdivisions perform a myriad of functions which fall into
six major categories: (I ) testing State Bar
applicants and accrediting law schools;
(2) enforcing the State Bar Act and the
Bar's Rules of Professional Conduct,
which are codified at section 6076 of the
Business and Professions Code, and promoting competence-based education; (3)
ensuring the delivery of and access to legal
services; (4) educating the public; (5) improving the administration of justice; and
(6) providing member services.
Almost 75% of the Bar's annual $56
million budget is spent on its new attorney
discipline system. The system includes the
first full-time professional court for attorney discipline in the nation and a large
staff of investigators and prosecutors. The
Bar recommends sanctions to the Califor-
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nia Supreme Court, which makes final
discipline decisions. However, Business
and Professions Code section 6007 authorizes the Bar to place attorneys on involuntary inactive status if they pose a substantial threat of harm to clients or to the
public, among other reasons.
At its June 18 meeting in San Francisco, the Board of Governors elected
Fresno attorney Donald Fischbach as its
1994-95 President. During August, new
attorney members of the Board were
elected by lawyers in five districts: Joseph
Bell of Grass Valley was elected in District
1; Pauline Weaver of Fremont was chosen
in District 3; John Stovall of Bakersfield
was elected in District 5; Malissa McKeith
of Los Angeles was elected in District 7,
and Marc Adelman of San Diego was selected in District 9. Fischbach will be installed and the new members sworn in at
the Bar's Annual Meeting in Anaheim on
September 24.
On August 27, the Board of Governors
approved the appointment of San Francisco Assistant District Attorney Judy
Johnson as the Bar's new Chief Trial
Counsel; Johnson replaces Bob Heflin,
who served in the post for four years and
is returning to the Los Angeles County
District Attorney's Office. For 17 years,
Johnson-a former member of the Board
of Governors-has been in the Consumer
and Environmental Protection Unit of the
San Francisco DA's Office, where she has
specialized in complex civil and criminal
prosecutions of major frauds, white collar
crime, and enforcement of California's
consumer protection and unfair competition laws. Johnson-the first woman and
the first African-American to hold the
Chief Trial Counsel post-will take office
on October 1.
On July 1, Jaclyn K. Reinhardt of Los
Angeles was named as the Bar's new Senior Executive for Communications and
Public Relations. Reinhardt is a former
vice-president of the international public
relations agency Hill & Knowlton and
public affairs director for the Hospital
Council of Southern California. She succeeds Christy Carpenter.
MAJOR PROJECTS
Report of the Discipline Evaluation
Committee to the Board of Governors.
On August 27, the "blue-ribbon" Discipline Evaluation Committee (DEC) chaired
by retired U.S. Ninth Circuit Court of Appeals Judge Arthur L. Alarc6n released a
report of its eight-month evaluation of the
State Bar's disciplinary system. The DEC
study marks the first comprehensive review of the Bar's enforcement program
since it was overhauled in 1991.
*

Beginning in 1986, the State Bar's discipline system became the subject of
major legislative, media, and State Bar
attention. Critics contended that the system lacked authority, an efficient adjudicative structure, sufficient resources, and
independence from the practicing profession. Initial reform legislation created a
Complainants' Grievance Panel to review
(at the request of complainants) cases in
which the Bar declines to investigate or
file formal charges [14:2&3 CRLR 224],
and created the independent position of
State Bar Discipline Monitor which was
filled by Professor Robert Fellmeth, Director of the Center for Public Interest
Law, from 1987 to 1992 when the position
sunsetted.
Following the joint recommendations
of the Bar's Discipline Committee and the
Discipline Monitor, the legislature enacted
SB 1498 (Presley) (Chapter 1159, Statutes
of 1988). This legislation, State Bar
rulemaking and administrative changes, and
subsequent refining legislation substantially
altered the State Bar's discipline authority,
structure, and resources, including the following: (1) the reform of Bar's complaint
intake process to include a more widely
available toll-free number answered by
professional complaint handlers; (2) the
addition of substantial new sources of information about attorneys into a computerized system of monitoring in order to
detect patterns (including information on
criminal charges and convictions, court
sanctions and contempt, malpractice complaints and judgments, and NSF checks
written on client trust accounts); (3) authority to send warning letters without adversarial proceedings; (4) substantially
enhanced interim suspension and restriction powers; (5) additional resources for
professional staff, secretaries, and word
processing; (6) direction and supervision
of the Bar's intake and investigations offices by the Office of the Chief Trial Counsel; (7) abolition of the Bar's prior use of
volunteer attorneys to serve as hearing
officers and handle appellate review; and
(8) replacement of that system with a fulltime professional State Bar Court (SBC)
consisting of six hearing judges and a
three-judge Review Department appointed by the California Supreme Court.
[11:4 CRLR 1; 7:3 CRLR I]
By 1992, the Bar's new discipline system was imposing formal discipline (disbarments, resignations with charging pending, and actual suspensions) at five times
the level of the 1983-85 base period, and
informal discipline at twelve times the
level of the base period. The length of time
from complaint or information receipt to
imposition of discipline was reduced to
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one-third the previous level. During 1994,
the Bar released its 1993 discipline statistics, which indicate a continuation of high
levels of discipline and maintenance of the
improved timelines. [14:2&3 CRLR 223]
In July 1994, the Los Angeles Daily
Journalpublished a five-part series examining the Bar's overhauled discipline system and discussing the contentions of
some-that many consumers remain dissatisfied with the performance of their attorneys and the State Bar's response to
their complaints; that the Bar focuses disproportionately on "little fish," which improves statistics but avoids the dishonesty,
overbilling, and abuse of process practices
of large and powerful firms; that some
punishments appear to be inconsistent;
that the Bar may be soft-pedalling an investigation into a former member of the
Board of Governors; that the Bar's discipline system (particularly the State Bar
Court) is overfunded and wastes or does
not require all the funding it receives; and
that the key Office of the Chief Trial
Counsel remains excessively influenced
by the Board of Governors, the majority
of whose members are practicing attorneys elected by practicing attorneys.
Prior to the Journal'spublication of its
series, Bar President Margaret Morrow
had already commissioned the DEC to
undertake a comprehensive evaluation of
the discipline process. In addition to Judge
Alarc6n, the DEC consisted of Robert C.
Bonner, former U.S. Attorney, Administrator of the Drug Enforcement Administration, and partner in Gibson, Dunn &
Crutcher; Pamela S. Edwards, a certified
public accountant and partner in KPMG
Peat Marwick; Virginia Nelson, a plaintiffs' medical malpractice attorney and
former president of the San Diego County
Bar Association; Los Angeles Municipal
Court Presiding Judge Aviva K. Bobb;
Dennis B. Jones, Chief Deputy Director of
the Administrative Office of the Courts;
Stuart K. Rappaport, Santa Clara County
Public Defender; Charles 0. Schetter, a
director of the international management
firm of McKinsey & Company; Lowell S.
Sucherman, a San Francisco attorney specializing in family law; Cedric C. Chao, a
partner in the law firm of Morrison &
Foerster; and Victor 1. McCarty, a retired
CPA and former public member of the
Board of Governors. The Committee was
divided into three subcommittees to draft
the report-a Consumer Matters Subcommittee headed by Edwards, a Prosecutions
Subcommittee headed by Nelson, and a
State Bar Court Subcommittee by Bonner.
The 68-page DEC report focuses on
recommendations. It does not include empirical documentation underlying its sug20
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gestions, but simply explains their rationale in a brief discussion section following each suggestion. The report acknowledged the breakdown of attorney discipline in the middle 1980s and commented
approvingly on most of the reforms implemented, especially the improved
decisionmaking and output of the overhauled State Bar Court. With regard to the
hearing judges, the Alarc6n Committee
noted: "The State Bar Court has...met with
remarkable success. In 1993, the State Bar
Court disposed of 201 more cases than it
did in the preceding year, and 18% more
than the total number filed. Even more
impressive is the confidence shown by the
Supreme Court in the integrity of the work
of the State Bar Court. In 1990-91, the
Supreme Court granted a writ of review in
30 cases. In 1992, 1 writ was granted.
None were granted in 1992 and 1993....A
further measure of the quality of the work
of the State Bar Court is that in 1993,
appeals were filed before the Review Department in less than 11% of the decisions
of the hearing judges."
One major theme of the DEC's recommendations is that the Bar's system has
been overresourced with unnecessary supervisory and management positions, and
that it has now improved structurally to the
point where some of the resources added
in the 1990s are not required. Hence, the
Committee recommended major cost-cutting measures-including the elimination
of the transportation costs of a supervisor
who lives in San Francisco even though
90% of her employees are in Los Angeles,
the elimination of the deputy directors of
investigations positions, areduction in the
number of the Review Department judges
from three to two (and a proportionate
reduction in Review Department support
staff), and a reduction in the number of
hearing judges from six to four (and a
proportionate reduction in Hearing Department support staff).
The DEC's structural and major procedural recommendations are as follows:
- General Recommendations. (I) The
State Bar discipline system should be
managed by a single person accountable
to the Board of Governors; (2) summary
disbarment for a criminal conviction involving moral turpitude should be expanded, egregious conduct should bring
permanent disbarment (currently, disbarred members may petition for reinstatement after five years), abuse of multiple clients should result in enhanced penalties, substance abuse should not be considered a mitigating factor, and all persons
who are formally disciplined should be
required to attend an Ethics School-type
program; and (3) the legislature should

impose a statute of limitations of five years
on attorney discipline proceedings-currently, there is no limit and AB 1544 (W.
Brown), which would have imposed a
one-year statute of limitations, was vetoed
by Governor Wilson in 1993. [13:4 CRLR
2171
- ConsumerRecommendations. (I)The
Complainants' Grievance Panel should be
abolished and replaced by an Office of Consumer Advocate, which should also absorb
the consumer contact portion of the Intake/Legal Advice Unit; (2)the Bar's "membership inquiry" phone line should be
merged into the Intake system; and (3) consumers should be given an opportunity to
rebut an accused attorney's explanation of
his/her behavior.
- Prosecution Recommendations. (I)
The evaluative component of the Intake
Unit should remain under the Office of the
Chief Trial Counsel (OCTC) as a "Prosecution Intake" unit; (2) the Office of Investigations should be abolished as a separate entity and integrated into the OCTC,
which should be reorganized into two
teams-the Investigation, Diversion &
Prosecution (IDP) Unit and the Trial Unit;
and (3) settlements should be encouraged
and settlement authority should be delegated
to the proposed IDP Unit and to the Trial
Unit (and the time allotted to settle after the
filing of formal charges should be increased
from the current ten days to twenty days).
- State Bar Court Recommendations.
(I) The number of judges and staff should
be reduced (see above); (2) the number
and length of written opinions, particularly those drafted by the hearing judges,
should be reduced; (3) the practice of requiring duplicate case files should be
ceased; (4) default proceedings should be
simplified and expedited (an attorney's
failure to respond to a notice of disciplinary charges within thirty days should result in inactive status); (5) the terms of
SBC judges should be staggered; (6) the
Review Department's review of hearing
judge opinions should not be de novo in
terms of factual findings (the substantial
evidence test should be used); (7) the SBC
should take a more active role in promoting settlements; and (8) the SBC should
allow for discipline imposition without
requiring the admission of facts constituting misconduct.
Responses to the DEC report have been
mixed. State Bar Court Presiding Judge Lise
Pearlman opposes a substantial reduction in
court staff or judges, and is preparing a
documented report outlining performance
and personnel needs. Former State Bar Discipline Monitor Fellmeth agreed with many
of the Alarc6n Committee's specific recommendations (including those regarding

permanent disbarment, a five-year statute
of limitations, membership-inquiry line
merger, enhanced settlement authority, investigations office merger, judge term
stagger, fewer hearing judge opinions,
shorter opinions, substantial evidence review, and waiver of misconduct admission
for discipline), but expressed caution
about sudden and severe staff reductions.
Professor Fellmeth disagreed with other
DEC suggestions, including what he characterized as the "horizontal hand-off' nature of the proposed reorganization of the
OCTC. He particularly disagreed publicly
with the proposed abolition of the
Complainants' Grievance Panel (which
has just achieved a majority of public
members under SB 645 (Presley) [13:4
CRLR 216-17]) and its replacement with
an "Office of Consumer Advocate" which
is directly accountable to the executive
director of the Board of Governors, which
also supervises the Office of the Chief
Trial Counsel. Professor Fellmeth believes
that, with the sunset of the Discipline
Monitor position, the Complainants' Grievance Panel provides the only independent
check on the pre-State Bar Court jurisdiction component of the Bar's discipline
system, where the decision is made as to
over 95% of complaints received. Similarly, current members of the Complainants'
Grievance Panel vigorously oppose its
elimination.
At this writing, the Board of Governors
is expected to review the DEC report in
detail later this fall.
State Bar Court Judge Reappointment Process Causes Controversy. At
noted above, SB 1498 (Presley) (Chapter
1159, Statutes of 1988) created the SBC,
the nation's first full-time professional attorney disciplinary court. The SBC currently consists of six hearing judges (any
one of whom may preside over aparticular
discipline case) and a three-judge Review
Department which issues the final agency
decision in State Bar discipline cases;
SBC judges are chosen by the California
Supreme Court and serve six-year terms.
After the passage of SB 1498, the Bar
followed Business and Professions Code
section 6079.1 in securing the initial appointment of the SBC judges. Section
6079.1 permits the Board of Governors to
screen and rate all applicants for appointment or reappointment as a State Bar
Courtjudge and submit its nominations to
the Supreme Court, "unless otherwise directed by the Supreme Court." It further
requires the Board to hold hearings and
allow public comment on the qualifications of nominees and to submit no fewer
than three nominees for each available
judicial position.
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The initial terms of four of the six
incumbent Hearing Department judges
and the three incumbent Review Departmentjudges expire on June 30, 1995. During the summer, the prospect and process
of the reappointment of the SBC judges
caused a clash between the Board of Governors (which wants to retain as much
input and control over the judicial appointment process as possible) and the
State Bar Court (which fears excessive
interference by the Board because the
Board appoints the Chief Trial Counsel
and oversees the Bar's prosecutorial office, and may favor judges who rule in
favor of the prosecution) which has not yet
been fully resolved at this writing.
The initial issue confronting the Bar
was whether the Board should utilize the
same process for reappointment that it
used in 1989 in making the initial nominations, or whether it should seek Supreme
Court approval of a modification of the
process when it comes to reappointment
of incumbent judges. SBC Presiding
Judge Lise Pearlman expressed concern to
the Bar's Discipline Committee that if the
Board plays any role in the reappointment
process, an appearance of a conflict of
interest emerges because the Chief Trial
Counsel is appointed by the Board and
reports to the Discipline Committee;
Judge Pearlman maintained that reappointment is very different from appointment and indicated that a different process
is warranted now to preserve judicial independence.
Initially, the Board rejected Judge
Pearlman's judicial independence argument as "totally speculative," asserting
that the Board of Governors supports the
adjudicatory independence of the State
Bar Court. The Board argued that the statute mandates its participation in the reappointment process "absent affirmative
steps taken by the Supreme Court to order
an alternative process." The Bar also
noted that its role is still limited to nominating; the Supreme Court, not the Board,
has the authority to appoint and reappoint.
In response to the Board's initial take
on the reappointment issue, Judge Pearlman appointed a committee to review the
matter and submit recommendations to
the Executive Committee of the State Bar
Court. Retired Justice Howard B. Wiener
chaired the committee, which also included retired Justice John Racanelli, Justice Ming W. Chin, and retired SBC Hearing Judge Christopher Smith. In May, the
so-called "Wiener Committee" released
its report, which found that it would be an
intrusion on the judicial independence of
the State Bar Court for the Bar to implement the same process for reappointment

as was used in making initial appointments. Specifically, the Wiener Committee found that if the Board were allowed
to approve and select judges while at the
same time overseeing the lead discipline
enforcement personnel, there would be
"serious potential for chilling the independent performance of the State Bar Court
judges." The Wiener Committee also
found that the Bar might be unable to
recruit top candidates for SBC positions if
incumbents lack security in their posts and
feel they can be replaced after their initial
six-year term.
The Wiener Committee recommended
an objective process to evaluate the suitability of a sitting judge for reappointment, and subsequently drafted a proposed amendment to Rule 961 of the California Rules of Court which would utilize
the Bar's existing Judicial Nominees
Evaluation (JNE) Commission as the Supreme Court's agent for evaluating the
proposed reappointments of sitting SBC
judges; alternatively, the Wiener Committee amendment would permit the Supreme
Court to appoint a special committee to
conduct confidential evaluations of incumbents seeking reappointment, following JNE Commission-type procedures,
and report its findings and recommendations directly to the Court. The Court
would either reappoint the incumbent or
declare a vacancy. In the latter case, the
Board would then undertake the statutory
process under section 6079.1 and submit
nominees to the Court for its consideration.
At its June 17 meeting, the Discipline
Committee discussed the Wiener Committee's proposal and numerous other policy considerations, and decided to release
its own proposed amendment to Rule 961
for a 30-day comment period. The Committee determined that the Board of Governors should retain jurisdiction over the
nomination process; that incumbent
judges should be automatically renominated, should they so desire, for consideration by the Supreme Court; that the Board
should have the discretion to nominate
incumbents for reappointment with or
without other applicants for each position;
and that the reappointment process be administratively streamlined as much as
possible compared to the initial appointment process. Under the Discipline
Committee's proposed rule, evaluations
of incumbent judges would be conducted
by a special committee appointed by the
Board President; the committee would
consist of seven members, four of whom
must be members of the Board of Governors. The special committee would undertake confidential evaluations of judges
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seeking reappointment, and forward its
recommendations to the Board. In turn,
the Board would consider the report of the
special committee and forward to the Supreme Court the names of those incumbent SBCjudges whom the Board recommends be appointed to a new term, along
with a copy of the special committee's
evaluation report.
The Discipline Committee accepted
comments on its proposed amendment
until August 8. During the comment period, it received 14 letters-ten endorsed
the Wiener Committee rule rather than the
Discipline Committee's rule, and the others suggested modifications to the Discipline Committee's version of the rule.
In light of the comments received, the
Discipline Committee revised its rule and
presented it to the Board of Governors at
its August 27 meeting. Under the revised
version, the special committee to evaluate
SBC judges seeking reappointment would
consist of seven members "no more than
two of whom shall be present members of
the Board of Governors (none from the
Board's Discipline Committee), and none
of whom regularly practice before the
State Bar Court. The Committee shall also
reflect the diversity in the profession and
have at least two public members who
have never been members of the State Bar
or admitted to practice before any court in
the United States." Once the special committee has completed its evaluation, it
shall "report in confidence to the Supreme
Court its evaluation and recommendations
as to reappointments and the reasons
therefor....The report shall be confidential
except as directed by the Supreme Court.
The special committee shall notify any
incumbent judge within sixty days of the
completion of the report that he or she has
not been recommended for reappointment."
At its August 27 meeting, the Board of
Governors approved a three-part resolution in which it (1) adopted the revised
version of the amendment to Rule 961 and
transmitted the rule and the entire public
record on this matter to the Supreme
Court; (2) advised the Supreme Court that
the revision to Rule 961 would be circulated for an additional 45-day public comment period commencing immediately;
and (3) designated the Discipline Committee as the Board's agent to review and
respond to the public comments received,
and transmit the comments and any modifications it wishes to recommend to the
Supreme Court. At this writing, the public
comment period closes on October 11.
Permanent Disbarment. At its July
22 meeting, the Board's Committee on
Discipline and Client Assistance voted to
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release for public comment a proposed
amendment to Rule 951(f) of the California Rules of Court, which would provide
for the permanent disbarment of an attorney from the Bar.
Rule 662(a) of the Bar's Rules of Procedures currently permits a former State
Bar member to file a petition for reinstatement five years after the effective date of
the member's disbarment, interim suspension following conviction, or resignation
with disciplinary charges pending. Rule
662(b), however, permits a SBC hearing
judge to shorten the time for filing the first
petition for reinstatement to a time less
than five years (but not less than three
years) "upon application and for good
cause shown." Rule 951 (f) of the California Rules of Court provides that an application for reinstatement shall be heard initially by the State Bar Court and that the
petitioning party must pass a professional
responsibility examination, establish rehabilitation, and present moral qualifications, along with demonstrating present
ability and learning in general law as conditions precedent for reinstatement.
The Bar's proposed amendment to
Rule 951 (f) would prohibit an application
for readmission or reinstatement if an attorney has been convicted of a felony involving moral turpitude, or the attorney
has been found culpable of a violation of
the State Bar Act and/or the Rules of Professional Conduct involving the misappropriation of clients' funds in an amount
which would constitute grand theft under
California law.
Proponents of the proposal argue that,
under the existing rules, disbarment is
only a suspension because the disbarred
member may petition for reinstatement
after a specified period of time; permanent
disbarment will deter future transgressions and save money by eliminating reinstatement proceedings; and permanent
disbarment will restore public confidence
in the justice system. Opponents argue
that permanent disbarment will forever
deprive a lawyer of his/her professional
livelihood; each case should be considered on its merits rather than applying
blanket rules; and rehabilitation should be
recognized and acknowledged.
At this writing, the public comment
period on the proposed amendment closes
on October 21.
Other State Bar Rulemaking. The
following is a status update on other proposed regulatory amendments considered
by the State Bar in recent months, some of
which have been described in detail in
previous issues of the Reporter:
- Rules of Procedurefor State Bar
Court Proceedings. At a July joint meet212

ing of the Board's Discipline and Legal
committees, the Office of the State Bar
Court (OSBC) presented the committees
with the public comments received during
the 90-day comment period on the proposed Revised Rules of Procedure for
State Bar Court Proceedings. These revised rules, which would replace the transitional and provisional rules which were
temporarily adopted when the SBC was
created in 1989, are the culmination of a
lengthy process by an advisory committee
chaired by Review Department Judge
Ronald W. Stovitz. [14:2&3 CRLR 226]
At the July meeting, OSBC also presented recommended modifications to the
proposed rules in response to the public
comments received, and expressed hope
that the revised rules could be finalized by
the Board no later than October 1994, to
be made effective on January I, 1995.
However the committees decided to review the proposed revisions de novo, and
appointed a Joint Rules Committee (JRC)
to do so, directing the JRC to report back
to the committees at their August meetings
in hopes the rules could be approved by
the full Board at its August meeting. On
August 15 and 18, the JRC held full-day
public hearings on the proposed rules;
thereafter, the JRC compiled its recommendations and transmitted them to both
committees and the Board in time for their
August meetings.
In August, the committees considered
the JRC's recommendations, and noted
that the vast majority of the proposed rules
are noncontroversial. Only a few rules
have generated significant controversy,
including the following:
-Proposed Rule 23 would provide that,
upon the motion of any party, the State Bar
Court may issue an order sealing a portion
of the record in a public proceeding if the
motion is "supported by a showing of
specific facts establishing that a statutory
privilege or constitutionally protected interest of a party, non-party or witness outweighs the compelling public interest in
the public nature of the proceeding." The
Office of the Chief Trial Counsel previously expressed concern that the rule
could be used by defense counsel to shield
the identity (and protect the reputation) of
a respondent attorney. In its August report,
the JRC recommended, "by a closely split
vote after reversing its earlier determination,...that the authority to seal should
exist for parties as well as non-parties and
witnesses, but be strictly limited to protecting specific statutory privileges or
constitutionally protected interests."
-Rule 53 would permit a motion for
transfer of venue based on the convenience of the parties; at the recommenda-

tion of the JRC, the committees amended
the provision to permit transfers of venue
for the convenience of witnesses (not parties) "and to promote the ends of justice."
-Rule 103 would permit an unverified
response to a notice of disciplinary
charges; the committees did not require
verification but did modify the proposed
language to require respondents to include
a specific admission or specific denial of
the charging allegations set forth in the
accusation.
-Rule 150, regarding investigation
subpoenas, would permit a member whose
trust account financial records have been
subpoenaed by the Board to file a motion
to quash that subpoena. The JRC modified
this provision to state that the sole ground
on which a motion to quash a trust account
financial records investigation subpoena
is that the records sought by the subpoena
are not trust account financial records
which the member must maintain in accordance with the Rules of Professional Conduct.
-Rule 153, regarding discovery or trial
subpoenas for trust account financial records, requires that the State Bar member
whose records are being sought be notified in advance of the subpoena to enable
him/her to file a motion to quash the subpoena. The JRC recommended retention
of the notice provision, but again limited
the grounds for a motion to quash the
subpoena to the fact that the records
sought by the subpoena are not trust account financial records which the member
must maintain in accordance with the
Rules of Professional Conduct.
-Rule 156, regarding proceedings on
motions to quash subpoenas, does not
grant an automatic stay of the subpoena
once a motion to quash is filed. The JRC
retained this rule, but added a provision
authorizing a request for a stay to be contained within the motion to quash, and
permitting the SBC judge to grant the requested stay "upon a showing of good
cause, without awaiting the filing of a
response to the motion."
-As proposed, Rule 186 would authorize the imposition of monetary sanctions
for discovery abuses in SBC proceedings.
Both the Chief Trial Counsel and the defense counsel representatives previously
argued that the SBC has not been granted
statutory authority to impose fines for discovery abuses. The JRC agreed and deleted the reference to monetary sanctions,
advising the Bar to "await legislative or
express Supreme Court authority before
providing for monetary sanctions for discovery abuses." As proposed, Rule 186
also grants the SBC the power to dismiss
cases as a discovery sanction: that provi-
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sion has been amended to state that "dismissal shall not be ordered as a discovery
sanction in a disciplinary proceeding unless the Court has first considered the impact of dismissal on the protection of the
public."
-Rule 260 would permit the State Bar
Court to resolve a disciplinary proceeding
by issuing an admonition, a sanction
which is not viewed as discipline and has
traditionally been reserved to the Chief
Trial Counsel as a confidential, stipulated
resolution to a disciplinary matter. The
JRC recommended, "by a closely split
vote," that admonitions be reserved to the
Chief Trial Counsel; however, the committees disagreed and left the admonition
language in Rule 260.
-Rule 513 concerns Bar petitions seeking interim disciplinary remedies based
on alleged mental infirmity, illness, or habitual use of intoxicants or drugs under
Business and Professions Code section
6007(b)(3); these proceedings have traditionally been non-public, whereas petitions for interim remedies under other subsections of section 6007 are public. The
JRC had no recommendation on this rule;
the committees modified the language to
preserve the non-public nature of the proceeding where the petition is based
"solely" on allegations pursuant to section
6007(b)(3).
The Revised Rules of Procedure also
contain provisions governing moral character hearings by the State Bar Court; previously, these hearings were held by the
Committee of Bar Examiners. Rules 68087 specify that an application to initiate a
moral character proceeding in the State
Bar Court must be filed within 60 days of
service of the notice of adverse determination by the Committee of Bar Examiners,
require the Committee to file a response
within 45 days, permit abatement of a
moral character proceeding under limited
circumstances, and require an expedited
proceeding unless the applicant waives
that right.
Following their review of the JRC's
report and recommendations, the committees forwarded the revised rules to the
Board of Governors. At its August 27
meeting, the Board adopted the revised
rules subject to another 90-day comment
period. At this writing, that comment period ends on December I.
- Monetary Penaltiesfor Disciplined
Attorneys. On June 2, the public comment
period closed on the Discipline Committee's proposal to adopt Guidelines for the
Imposition of Monetary Sanctions in Attorney Disciplinary Proceedings. Effective January 1, 1994, Business and Professions Code section 6086.13 authorizes the

imposition of monetary sanctions against
attorneys who are suspended or disbarred
or who resign from the State Bar with
disciplinary charges pending against
them; the statute provides that the fine
may not exceed $5,000 for each violation
found, up to a total of $50,000. Section
6086.13 also requires the Bar to adopt
rules setting forth guidelines for the imposition and collection of the monetary
sanctions.
As originally published, the Guidelines establish two ranges of fines for disciplinary violations of the State Bar Act
and the Rules of Professional Conduct
(RPC). The upper range ($2,600-$5,000
per violation) is applicable to the most
serious statutory or RPC violations such
as those involving moral turpitude, acts of
dishonesty, or intentional misappropriation or mishandling of client funds. The
lower range ($100-$2,500 per violation)
is applicable to all other statutory or RPC
violations. Under the Guidelines, the specific sanction to be imposed within the
applicable range will be determined by the
SBC judge upon application of specified
criteria, including whether the violation
was committed in the course of the practice of law; the magnitude of the misconduct; the length of time over which the
misconduct occurred; the nature and extent of the harm caused; the extent of the
member's prior disciplinary record; and
the extent to which the member has mitigated the damage or harm caused. Relief
from monetary sanctions ordered by the
Supreme Court would be available only
upon grounds of financial hardship or that
collection would impair the collection of
criminal penalties or civil judgments arising out of the same transactions. Monetary
sanctions will be paid into the Bar's Client
Security Fund, which assists in compensating clients who have been victimized
by the intentional dishonesty of their lawyers. [14:2&3 CRLR 224-25; 13:4 CRLR
215; 8:4 CRLR I]
During the comment period, the Bar
received three comments. Two were from
private practitioners who oppose the notion of the imposition of monetary sanctions. The third was from the Office of the
Chief Trial Counsel (OCTC), which recommended several revisions to the proposed guidelines. Among other things,
OCTC recommended that the guidelines
be revised to clarify that monetary sanctions may be imposed for stayed suspensions even though no actual suspension is
imposed, and for wilful violations of Rule
955 and/or the terms of a member's license probation.
Although OCTC's proposed revisions
were on the Discipline Committee's Au-
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gust 26 agenda, the Committee ran out of
time and did not address the issue. At this
writing, the Committee is scheduled to
discuss the monetary penalties guidelines
at its December 9 meeting.
- IOLTA Account Rulemaking to Enhance Fundingfor Legal Services. At its
April meeting, the Board of Governors
approved the distribution of $5.7 million
derived from interest on lawyer trust accounts (also known as IOLTA accounts) to
help fund legal services programs for
1994-95; this amount is only 26% of the
$26.1 million distributed in 1990-91, due
to the drastic erosion of IOLTA revenue
because of low interest rates. [14:2&3CRLR
2311 At the Board's June meeting, the
Legal Services Trust Fund Program presented a proposed Rule of Court which
would hopefully enhance the funding
available for legal services programs. The
proposed rule would continue to require
attorneys to deposit client trust account
funds in regulated financial institutions,
but would permit the institution to hold the
funds either in interest-bearing accounts
or in a high-quality money market fund
which is registered as a mutual fund pursuant to federal law and complies with
Securities and Exchange Commission
regulations for money market funds. The
Board approved the release of the proposed rule for public comment; at this
writing, the Bar is accepting public comments until October 20.
- Enforcement of Fee Arbitration
Awards. AB 1272 (Connolly) (Chapter
1262, Statutes of 1993) added subsection
(d) to Business and Professions Code section 6203; effective January 1, 1994, the
new provision authorizes the Bar to enforce the awards of its Mandatory Fee
Arbitration Unit by placing the attorney
on involuntary inactive status if he/she
fails to comply with a binding award.
[13:4 CRLR 218] At its August meeting,
the Board of Governors adopted new
Chapter 20 (Rules 840-85 I) of the Transitional Rules of Procedure on an emergency basis toenable the Barto implement
its new authority, pending a public comment period. At this writing, the public
comment period ends on November 28.
- California Legal Corps Rules. At
their July meetings, the Legal Services
Committee and the Board of Governors
approved proposed rules to govern the
California Legal Corps (CLC), a multifaceted umbrella organization whose purposes are to enhance access to the legal
system, encourage attorneys to provide
legal services to those in need, and provide
funding and support for projects that employ unique and creative ways to achieve
these goals. The rules provide for the cre-
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ation of a Legal Corps Commission to
administer the rules and all provisions of
law regarding the CLC and allocate CLC
funds. [14:2&3 CRLR 225-26; 13:2&3
CRLR 218-19] These rules must be approved by the California Supreme Court
before they become effective; at this writing, Bar staff hope to forward the rules to
the court in early October.
* Gifts to Attorneys From Clients. At
its May 14 meeting, the Board of Governors approved proposed amendments to
Rule of Professional Conduct 4-400, regarding gifts to attorneys from their clients. As amended, the rule reads as follows: "[A State Bar] member shall not: (A)
induce a client to make any gift, including
a testamentary gift, to the member or to a
person whom the member knows is related
to the member; or (B) prepare an instrument which provides for any gift from a
client, including a testamentary gift, to the
member or to a person whom the member
knows is related to the member, except
where the client is related to the member
or transferee." [14:2&3 CRLR 226-27;
14:1 CRLR 176; 13:4 CRLR 217] These
changes must be approved by the California Supreme Court before they become
effective; at this writing, Bar staff hope to
forward the rules to the court in early
October.
. Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive Lawyers. On June 17, the Discipline
Committee and the Committee on Admissions and Competence held a joint meeting to discuss a redraft of proposed Rule
1-311, regarding the employment of disbarred, suspended, and inactive lawyers.
[14:2&3 CRLR 227; 14:1 CRLR 176; 13:4
CRLR 2161 Following discussion, the
committees agreed to a revised version of
the rule and released it for a 90-day public
comment period.
As revised, Rule 1-311 would prohibit
a State Bar member from employing, associating professionally with, or aiding a
person the member knows or reasonably
should know is a disbarred, suspended,
resigned, or involuntarily inactive member to perform the following on behalf of
the member's client: (I) render legal consultation or advice to the client; (2) appear
on behalf of the client in any hearing or
proceeding or before any judicial officer,
arbitrator, mediator, court, public agency,
referee, magistrate, commissioner, or hearing officer; (3) appear as a representative
of the client at a deposition or other discovery matter; (4) negotiate or transact
any matter for or on behalf of the client
with third parties; (5) receive, disburse, or
otherwise handle the client's funds; or (6)
otherwise engage in activities which con-

stitute the practice of law. The revised rule
would require a member to provide specified notice to affected clients and to the
State Bar prior to employment of such a
person, and to the State Bar following
termination of the employment of such a
person.
At this writing, the public comment
period on the revised rule closes on September 30.
- Use of the Term "Certified Specialist." At its April meeting, the Board of
Governors approved the new version of
Rule of Professional Conduct 1-400(D)(6),
which prohibits a California attorney from
advertising as a "certified specialist" unless the attorney is certified by the Bar's
Board of Legal Specialization or by another entity approved by the Bar to designate specialists. [14:1 CRLR 176; 13:1
CRLR 1421 At this writing, the new rule
has not yet been approved by the California Supreme Court.
- Copies of Documents for Clients. In
September 1993, the Board of Governors
forwarded proposed new Rule of Professional Conduct 3-520, which would require attorneys to provide to a client, upon
request, one copy of any significant document or correspondence received or prepared by the attorney relating to the employment or representation, to the California Supreme Court for review and approval. [14:1 CRLR 176; 13:1 CRLR 142]
At this writing, staff hopes to submit this
rule to the California Supreme Court for
review in early October.
Bar Sets 1995 Dues, Cuts Budget by
$2.5 Million. At its August meeting, the
Board of Governors agreed to retain its
annual membership dues levels at the statutory maximums permitted by the legislature for 1995. Thus, attorneys who have
been licensed for more than three years
will pay $478 in annual Bar membership
fees in 1995. The breakdown is as follows:
$291 goes to the Bar's general fund; a total
of $137 is earmarked for discipline; $10
goes to the Bar's building fund; and $40
is dedicated to the Client Security Fund.
Because the Bar has been denied a dues
increase since 1991, it was facing a $2.5
million shortfall in its projected $56 million 1995 budget. Thus, at its August meeting, the Board approved at least $2.3 million
in "cuts" and reallocations to make ends
meet. The "cuts" involve the elimination of
24 employee positions which were funded
but left vacant for at least six months, so no
Bar employee will be laid off. The reductions will involve elimination of one Board
meeting in 1995 and a reduction in the size
of the Bar's Minimum Continuing Legal
Education (MCLE) Committee and the
JNE Commission. Although the discipline

system was spared any cuts in 1995, the
Alarc6n report (see above) will surely
prompt calls for 1996 dues reductions in
the discipline area to eliminate positions
and functions identified as unnecessary by
the DEC.
Bar Encourages Business to Explore
Alternatives to Litigation. In another in
a series of actions to promote alternative
dispute resolution (ADR) 113:1 CRLR 140;
12:2&3 CRLR 266-67; 11:2 CRLR 181-82],
the Bar in September kicked off a statewide campaign to convince business executives and attorneys to explore alternatives to civil litigation to resolve disputes.
ADR techniques include arbitration, mediation, neutral evaluation, and other noncourt methods of resolving conflicts. The
Bar's campaign is built around a policy
statement or pledge that both businesses
and law firms are being asked to sign;
participants promise to explore ADR not
only before litigation begins but after a
lawsuit has been filed as well. A company
which signs the pledge also agrees to make
its in-house and outside counsel aware of
its commitment to ADR and to instruct
them to explore ADR when appropriate.
Cosponsoring the campaign with the Bar
are the California Chamber of Commerce,
the California Manufacturers Association,
the California Dispute Resolution Council, and the American Corporate Counsel
Association.
*

LEGISLATION
SB 254 (Kopp) is a direct response to
the conduct of the attorneys handling the
celebrated O.J. Simpson murder trial. As
amended August 16, the bill requires the
Bar to adopt a Rule of Professional Conduct, no later than March 1, 1995, governing extrajudicial statements by lawyers
about pending legal proceedings. The bill
proposes adoption of, and requires the Bar
to at least consider, ABA Model Rule 3.6,
which has been adopted in some form in
49 states but has never been adopted by
the State Bar. This bill was signed by the
Governor on September 26 (Chapter 868,
Statutes of 1994).
The following is a status update on
bills reported in detail in CRLR Vol. 14,
Nos. 2 & 3 (Spring/Summer 1994) at pages
227-28:
AB 3659 (Horcher), as amended August 25, adds new statutory restrictions on
attorney advertising to those enacted by
AB 208 (Horcher) (Chapter 518, Statutes
of 1993). [13:4 CRLR 217]
Under the bill's amendments to Business and Professions Code section 6157.2,
no attorney advertisement may contain an
impersonation of the name, voice, photograph, or electronic image of any person
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other than the lawyer, directly or implicitly purporting to be that of a lawyer;
nor may it use a spokesperson, including
a celebrity spokesperson, unless there is
disclosure of the spokesperson's title.
New section 6158.1 creates a rebuttable presumption that the following messages are false and misleading: (1) a message as to the ultimate result of a specific
case or cases presented out of context
without adequately providing information
as to the facts or law giving rise to the result;
(2) the depiction of an event through methods such as the use of displays of injuries,
accident scenes, or portrayals of other injurious events which may or may not be
accompanied by sound effects and which
may give rise toaclaim for compensation;
and (3) a message referring to or implying
money received by or for a client in a
particular case or cases, or to potential
monetary recovery for a prospective client
(including but not limited to a specific
dollar amount, characterization of a sum
or money, monetary symbols, or the implication of wealth).
New section 6158.2 specifies certain
information which may be advertised
(such as fields of practice, limitation of
practice, specialization, fees for routine
services, date and place of birth, date and
place of admission to the bar of state and
federal courts, schools attended, public or
quasi-public offices, military service,
legal authorship, legal teaching positions,
and memberships, offices, and committee
assignments in bar associations), provided
the message as a whole is not false, misleading, or deceptive.
New section 6158.3 requires any lawyer advertisement in the electronic media
which conveys a message portraying a
result in a particular case to make either of
the following disclosures. The advertisement must adequately disclose the factual
and legal circumstances that justify the
result portrayed in the message, including
the basis for liability and the nature of
injury or damage sustained, or the advertisement must state that the result portrayed in the advertisement was dependent
on the facts of that case, and that the results
will differ if based on different facts.
AB 3659 also establishes a complaint
process with the State Bar for violation of
the new advertising standards and provides for a civil cause of action only in
specified circumstances. This bill was
signed by the Governor on September 21
(Chapter 711, Statutes of 1994).
AB 2662 (Snyder), as amended March
14, specifically provides that information
transmitted by facsimile, cellular radio
telephone, or cordless telephone between
a client and a lawyer is confidential. This

bill was signed by the Governor on July 9
(Chapter 186, Statutes of 1994).
SB 1718 (Alquist), as amended April
27, would have eliminated the requirement that a student at a nonaccredited law
school pass an examination (known as the
"baby bar") as a condition of receiving
credit for the first year of study or subsequent study, and of admittance to the practice of law; and instead required only that
students take the examination. Both the
Bar and former State Bar Discipline Monitor Robert C. Fellmeth opposed this bill,
which was vetoed by the Governor on
August 31.
AB 2928 (W. Brown), as amended
March 21, provides that any attorney
complained against shall receive any exculpatory evidence from the State Bar
after the initiation of a disciplinary proceeding in State Bar Court, and thereafter
when this evidence is discovered and
available. This provision does not require
the disclosure of mitigating evidence.
This bill was signed by the Governor on
July 9 (Chapter 190, Statutes of 1994).
AB 3219 (Connolly). SB 645 (Presley) (Chapter 982, Statutes of 1993) authorizes the Board of Governors to formulate and adopt rules and regulations to
establish, and standards and guidelines to
implement, an Alternative Dispute Resolution Discipline Mediation Program to
resolve specified complaints against attorneys. [14:2&3 CRLR225; 13:4 CRLR216/7]As amended August 8, this bill permits
those rules to authorize discipline mediation to proceed under discipline mediation
programs sponsored by local bar associations in California and requires those rules
to authorize the charging of reasonable
administrative fees for specified purposes.
The bill also provides that the standards
and guidelines may encompass those
sponsored programs.
Under existing law, an attorney who
contracts to represent a plaintiff on a contingency fee basis shall, at the time the
contract is entered into, provide a duplicate copy of the contract, signed by both
the attorney and the plaintiff, or his/her
guardian or representative, to the plaintiff
or to the plaintiff's guardian or representative. This bill substitutes the term client
for the term plaintiff.
Under existing law, an attorney who
contracts to represent a client on terms
other than a contingency fee basis, in which
it is reasonably foreseeable that total expense to a client, including attorney fees,
will exceed $1,000 is required to use a
written contract. This bill provides that, at
the time the contract is entered into, the
attorney shall provide a duplicate copy of
the contract signed by both the attorney
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and the client to the client. Under existing
law, the contract is required to include the
hourly rate and other standard rates, fees,
and charges applicable to the case. This bill
instead requires that the contract include any
basis of compensation, including but not
limited to hourly rates, statutory fees or flat
fees, and other standard rates, fees, and
charges applicable to the case.
Under existing law, there is no requirement that upon the payment of $100 or
more in settlement of any third-party liability claim the insurer provide written
notice to the claimant. This bill requires
this written notice if the claimant is a
natural person and the payment is delivered to the claimant's lawyer or other representative by draft, check, or otherwise.
Under existing law, an applicant for registration as a law corporation shall supply to
the State Bar all necessary and pertinent
documents and information requested by the
Bar concerning the applicant's plan of operation. This bill provides that an applicant
shall include with the application, for each
shareholder of the corporation licensed in a
foreign country but not in this state or in any
other state, territory, or possession of the
United States, a certificate from the authority
in the foreign country currently having final
jurisdiction over the practice of law verifying the shareholder's admission to practice
and other specified information.
Under existing law, the Board of Governors is required to establish, maintain,
and administer a system and procedure for
the arbitration of disputes concerning fees,
costs, or both, charged for professional
services by members of the State Bar or
by members of the bar of other jurisdictions. This bill enables the Board to establish, maintain, and administer a system
and procedure for mediation of these disputes that would be voluntary for both
clients and attorneys, and provides that all
discussions and offers of settlement of the
mediation are confidential and may not be
disclosed in any subsequent arbitration or
other proceedings.
Under existing law, pursuant to rules
adopted by the Board of Governors, an
attorney is required to forward a written
notice to the client prior to or at the time
of service of summons or claim in an
action against the client for recovery of
fees, costs, or both, including a statement
of the client's right to arbitration. A client's
right to arbitration is waived by the client's
proceeding with an action or seeking affirmative relief. This bill provides that if the
client waives this right to arbitration, the
parties may stipulate to set aside the
waiver and to proceed with arbitration.
Under existing law, the small claims
court generally has jurisdiction for actions
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to recover money if the amount of the
demand does not exceed $5,000, to enforce payment of delinquent unsecured
personal property taxes in an amount not
to exceed $5,000, if the legality of the tax
is not contested by the defendant, and to
issue a writ of possession if the amount of
the demand does not exceed $5,000. This
bill adds to the jurisdiction of the small
claims court the ability to confirm, correct,
or vacate a fee arbitration award not exceeding $5,000 between an attorney and
client that is binding or has become binding, or to conduct a hearing de novo between an attorney and client after nonbinding arbitration of a fee dispute involving no more than $5,000 in controversy.
This bill was signed by the Governor on
September 10 (Chapter 479, Statutes of
1994).
AB 3302 (Speier). Under existing law,
the State Bar is required at the time of
issuance or renewal of a license to require
that any licensee provide its federal employer identification number if the licensee is a partnership or his/her social security number for all others. As amended
August 22, this bill provides that a licensing board may not process any application
for an original license or for renewal of a
license unless the applicant or licensee
provides its federal employer identification number or social security number
where requested on the application. This
bill was signed by the Governor on September 29 (Chapter 1135, Statutes of 1994).
AB 3432 (O'Connell). Existing law
provides for the regulation of lobbying
activities of attorneys at the state level. As
amended August 10, this bill authorizes a
city, county, or city and county to require
attorneys who qualify as lobbyists to register and disclose lobbying activities that
are directed toward local agencies of those
jurisdictions, to the same extent that nonattorney lobbyists must register and disclose. The bill also provides that any prohibitions against activities by lobbyists
enacted by a local jurisdiction would also
apply to attorney lobbyists. The local jurisdictions may require the disclosure of
specified information concerning a lobbyist, including information about the lobbyist and his/her firm, the lobbyist's clients,
and gifts, payments, or campaign contributions to officials in the jurisdiction. This
bill was signed by the Governor on September II (Chapter 526, Statutes of 1994).
AB 1926 (Peace). Existing law provides that it is unlawful to knowingly employ runners, cappers, steerers, or other
persons to procure clients or patients to
perform or obtain services or benefits pursuant to specified workers' compensation
provisions. A violation of this prohibition,
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among other things, subjects a person to
an assessment of not more than three times
the amount of each claim for compensation submitted in violation of the above
provisions. As amended August 26, this
bill extends the applicability of that prohibition to certain crimes involving fraudulent claims against insurers, and makes
related changes. Additionally, the bill
makes a person who violates these provisions subject to a penalty of three times the
amount of each false or fraudulent insurance claim oractivity punishable. This bill
was signed by the Governor on September
30 (Chapter 1247, Statutes of 1994).
AB 2911 (Goldsmith). Existing law
specifies that a person who is adjudged
guilty of contempt may be fined or imprisoned, or both. As amended June 28,
this bill provides that a person adjudged
guilty of contempt may, in addition, be
ordered to pay to the party initiating the
contempt proceeding his/her reasonable
attorney's fees and costs incurred in connection with the contempt proceeding. This
bill was signed by the Governor on August
26 (Chapter 368, Statutes of 1994).
AB 602 (Speier), as amended August
26, would have authorized recovery of
attorneys' fees by a prevailing plaintiff in
an action or proceeding against an insurer
to recover prescribed hospital, medical, or
disability benefits for cancer or AIDS. The
bill would have made unenforceable any
contractual waiver of the fight to attorneys'
fees under the bill, except as specified. The
Governor vetoed this bill on September 30.
SB 102 (Lockyer). Existing law, as
determined by the California Supreme
Court in Neary v. Regents of University of
California, authorizes an appellate court
to reverse a trial court judgment upon the
stipulation of the parties. As amended August 22, this bill would have specified that
an appellate court may not reverse or vacate a duly entered judgment upon an
agreement or stipulation of the parties unless it makes a specified finding. The bill
would also have provided that upon the
receipt of an application for stipulated reversal or vacatur, the appellate court shall
provide the trial court not less than 30 days
to comment on the application. This bill
was vetoed by the Governor on September
25; according to Wilson, this bill "will
discourage and in most cases prevent
postjudgment settlements, forcing the parties to continue to pursue an appeal even
though both sides wish to settle and terminate any further litigation."
The following bills died in committee:
AB 1287 (Moore), which would have enacted a comprehensive scheme for the
identification, study, and regulation of
"nonlawyer providers" (also called "legal

technicians" or "independent paralegals")
under the jurisdiction of the Department
of Consumer Affairs; AB 108 (Richter),
which would have enacted a four-county
pilot project in which the signature of an
attorney or party on any pleading, motion,
and any other paper filed or served in a
civil action, constitutes a certificate that
he/she has read the paper, has made a
reasonable inquiry into the allegations,
and presents it in good faith and not for an
improper purpose; AB 335 (Ferguson),
which would have deleted an existing exemption for program officers and full-time
employees of the state of California from
the Bar's MCLE requirements; and AB
2300 (Morrow), which would haveamong other things-provided that in superior courts with ten or more judges
where the amount in controversy does not
exceed $100,000, the court is required to
submit the matter to arbitration.

U

LITIGATION
In Shahvar v. Superior Court (ASP
Computer Products, et al., Real Parties
in Interest), 25 Cal. App. 4th 653 (June 2,
1994), the Sixth District Court of Appeal
issued a controversial ruling concerning
the so-called "litigation privilege" in Civil
Code section 47. Elias Shahvar instructed
his lawyer to prepare a complaint against
the principals of his former corporation;
the complaint was filed on April 5, 1993.
Three days prior to the filing of the complaint, however, Shahvar directed his lawyer to transmit a facsimile copy of the
complaint to a local newspaper. The complaint, which contained false allegations,
prompted the newspaper to publish a story
on April 4, 1993, summarizing the complaint's allegations. The defendants subsequently cross-complained against
Shahvar for libel; Shahvar demurred, but
the trial court overruled the demurrer,
finding that Shahvar's conduct was not
protected by Civil Code section 47.
The Sixth District affirmed. Civil Code
47 shields certain statements from defamation liability; under California caselaw,
the privilege applies to any communication made in judicial or quasi-judicial proceedings by litigants or other participants
authorized by law to achieve the objects
of the litigation, and that has some connection or logical relation to the action. A
document is not privileged merely because it has been filed with a court or in
an action; the privileged status of a statement therein depends on its relationship to
an actual or potential issue in an underlying action. Here, the Sixth District noted
that the basis for the cross-complaint was
not that Shahvar had filed a false complaint in court; rather, it was based on
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Shahvar's communication of a copy of the
complaint to a third party. Relying on language from Silberg v. Anderson, 50 Cal.
3d 205 (1990), the Sixth District agreed
that "statements about existing or anticipated litigation by a party or the party's
attorney to the news media, when the news
media is neither a party to nor a participant
in the litigation, are not privileged" (emphasis original).
In so ruling, the Sixth District disagreed
with the Second District's conclusion in
Abraham i. Lancaster Community Hospital, 217 Cal. App. 3d 796 (1990), which
held that a party's transmission of allegations in a proposed federal court complaint to a newspaper was absolutely privileged under section 47; according to the
Sixth District, the Abraham ruling is unsupported by caselaw, statute, or policy.
Although the Shahvar and Abraham cases
appear to set the stage for California Supreme Court resolution of the interdistrict
conflict, the Shahvar case was settled after
publication of the opinion.
In O'Melveny & Myers v. FDIC, No.
93-489 (June 13, 1994), the U.S. Supreme
Court reversed the Ninth Circuit Court of
Appeals' 1992 decision and held that state
law-not the Ninth Circuit's judge-made
law-governs the extent to which an attorney may be held liable in tort for the
wrongdoing of his/her regulated financial
institution client. In this case, FDIC-as
receiver for a failed savings and loan institution-sought to hold O'Melveny liable for professional negligence and breach
of fiduciary duty in connection with the
legal advice it provided to the institution.
O'Melveny sought summary judgment,
arguing that it had no duty to its corporate
client to uncover the wrongdoing of the
client's corporate officers, that knowledge
of the fraudulent conduct of the corporate
officers must be imputed to the corporation (and thus to FDIC as its receiver), and
that-as such-FDIC is estopped from
suing O'Melveny. The district court granted
O'Melveny's motion for summary judgment, but the Ninth Circuit reversed, rejected the application of state law that a
receiver occupies no better position than
that which was occupied by the party for
whom he acts, fashioned a federal rule of
decision, and found that O'Melveny owed
a duty of care to its corporate client and
that material issues of fact on whether it
discharged that duty precluded summary
judgment. [14:1 CRLR 178-79]
Citing Erie Railroad Co. v. Tompkins,
304 U.S. 64 (1938), for the proposition
that "there is no federal general common
law," the Supreme Court reversed. Writing for the majority, Justice Antonin Scalia
not only found that state law, rather than

federal decisional law, governs the imputation issue; he also found that federal
statutory law conforms with the version of
California state law urged by O'Melveny
(to the effect that a received "steps into the
shoes" of a failed financial institution).
Because the majority found no significant
conflict between federal policy and state
law, the "extraordinary" creation of a special federal rule of decision was unnecessary and unwarranted. In spite of this finding of conformity, the Court acknowledged
that the parties "vigorously disagree as to
what [California] law provides," and remanded the matter to the Ninth Circuit to
resolve that point.
N FUTURE MEETINGS
September 22-24 in Anaheim
(annual meeting).
October 27-29 in Pasadena.
December 8-10 in San Francisco.
January 20-21, 1995 in San Francisco.
April 7-8, 1995 in Los Angeles.
May 19-20, 1995 in San Francisco.
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